Following a hearing in Green River, Wyoming, the parties submitted
post hearing briefs.

Issue

The specific issue in this case is whether there was a defect
in the tow bar connecting the 400 gallon tank trailer to the
tractor before the equipment was used.  If sor then a determination
must be made as to the amount of the penalty to be assessed the
respondent.

Discussion

The facts in this case are not in dispute.  The vehicles
involved in this accident were a 400 gallon hydraulic oil tank
being towed by a Ford forklift tractor.  The location of the
equipment was in an underground roadway of the Alchem mine.  The
tractor was connected to the trailer by a tow bar that was in the
shape of an A with the point or narrow part of the tow bar attached
to the tractor by a pin that dropped through two braces on the body
of the vehicle.  The wider part of the tow bar fit over a tube of
steel attached to the trailer through which was inserted a pin.  A
cotter pin was to be inserted in the end of the pin so that the pin
would not slip out (Tr. at 11, 12 and Exh. GX-19, 20).  As the
tractor was pulling the tank along the underground roadway, the tow
bar came loose and the tank continued along pinning a miner between
the tank and a lube truck (Tr. at 12 and Exh. GX-21).  The reason
the tow bar came loose in this instance was because the cotter pin
was missing.  Why the pin was missing is not established in this
case.

Respondent contends that in order to prove a violation of
standard 57.9-2, petitioner must prove that there was a defect
affecting safety which must have existed before equipment was used.
In this case, respondent argues that the defect was not proven.

MSHA inspector Anspach testified that the reason the citation
was issued was that the cotter pin dropped out of the tow bar.
However, under questioning, Anspach testified as follows:

Q.  Could you explain to us why you checked the box
there under condition or practice that says, "could
not have been known and predicted or cured due to
circumstances beyond the operator's control?"

A.  This was as a result of that key coming out of
there.  I don't think there was any way they could
predict when that key will come out of there, or when
that could come out of there.  The reference is to the
key, to the cotter pin,

Q.  I see.
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